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The manuscript for Repealing the 8th was completed on November 15 2017. At the time of
writing, the Joint Oireachtas Committee (JOC) on the Eighth Amendment was still holding
hearings. Since then, it has published its report1 and key party political figures have expressed
support for its recommendations. Furthermore, on 29 January 2018 the Cabinet announced its
intention to hold a referendum for the repeal of the 8th Amendment and its replacement with an
‘enabling provision’, unlike the options that had been considered by the Joint Committee in its
recommendations.2 This postscript, submitted for publication on 31 January 2018 places the
proposals in our book in the context of these more recent political developments. We advise
reading the book (which is available for free download here and to purchase here) before
reading this postscript. We provide cross-references to the main text within.
‘Repeal and Replace’: The 36th Amendment
In December 2017, the JOC recommended that any future referendum should offer voters the
opportunity to repeal the 8th Amendment.3 A majority vote in favour of so-called ‘repeal
simpliciter’ would mean deleting Article 40.3.3 without replacing it with any new text. In
Repealing the 8th we supported this outcome. We also argued that a simple repeal ensured
sufficient constitutional certainty for the Oireachtas to legislate on the availability of abortion
without any specific ‘enabling’ provision, especially as it already has the power to make law on
abortion under Article 15 of the Constitution. However, on 29 January 2018 the Taoiseach
announced that, on the advice of the Attorney General,4 the referendum would propose
repealing Article 40.3.3 and replacing it with an ‘enabling provision’ that would affirm the
legislative power of the Oireachtas, and minimise the risk that any residual unenumerated rights
of the foetus would frustrate attempts to legislate for abortion. This proposed replacement is not
‘substantive’: it would not enshrine grounds for abortion or express statements of foetal rights in
the Constitution. It would not immunise any future abortion legislation from judicial review. Fiona
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de Londras raised the possibility of this kind of ‘replace’ in her presentation to the JOC,5 and
before that in her submission to the Citizens’ Assembly.6 However, ultimately, it was not one of
the six options for constitutional reform considered by the JOC.7
The effect of ‘repeal and replace’ would depend on its exact wording, and this has not yet been
published. We might reasonably assume that any proposed replacement provision is intended
to add something to the Constitution that is not already present. However, indications so far are
that it would not go much further than re-stating the Oireachtas’ existing legislative powers
under Article 15.8 In his press conference on 29 January the Taoiseach suggested that the
wording may be something like: ‘Provision may be made for the termination of pregnancy by
law’. This would be a simple enabling provision. The use of this formula is not entirely without
precedent: Article 42A of the Constitution (the Children’s Rights Amendment) also says that
“[p]rovision shall be made by law” for adoption in certain circumstances, and for the application
of best interests and welfare tests in child law proceedings. There, that formula was used to
clarify that the Oireachtas could, and indeed was required to, introduce legislation on those
matters. There are some differences between Article 42A and the formula suggested by the
Taoiseach on 29 January. Article 42A is a complex provision covering many areas of child law.
The ‘repeal and replace’ provision seems likely to be shorter and simpler. In addition, the
Taoiseach used the words ‘provision may be made’ and not ‘provision shall be made’,
suggesting that while ‘repeal and replace’ would confirm the Oireachtas’ power to legislate for
abortion, it would not require it to introduce any particular legislation.
This provision would not immunise any future abortion legislation from challenge in the courts,
nor is it intended to.9 It may be that, even if the 8th is repealed and replaced with this proposed
wording, the unborn remains a constitutionally protected subject with some rights, or at least
some interests that may have a bearing on the constitutionality of any future abortion
legislation.10 The risk that a court would use such rights to strike down all or some of the new
5

de Londras F, Opening Statement to Joint Oireachtas Committee on the Eighth Amendment of the
Constitution, 27 September 2017. Available at
http://www.oireachtas.ie/parliament/media/committees/eighthamendmentoftheconstitution/OpeningStatement-by-Professor-Fiona-De-Londras,-Law-School,-Birmingham-University-270917.pdf
6
Fiona de Londras, Submission to the Citizens Assembly on the 8th Amendment to the Constitution and
Associated Matters, submitted 16 December 2016. Available at
https://fdelondras.files.wordpress.com/2013/07/delondras_casubmission.pdf
7
All 6 are discussed in detail in Chapter 2 of Repealing the 8th.
8
Department of Health, Information note on legal advice received on options for a Referendum on Article
40.3.3 of the Constitution, 30 January 2018. Available at http://health.gov.ie/wpcontent/uploads/2018/01/Info-note-on-legal-advice-received-on-options-for-a-Referendum-300118.pdf
9
Department of Health, Information note on legal advice received on options for a Referendum on Article
40.3.3 of the Constitution, 30 January 2018. Available at http://health.gov.ie/wpcontent/uploads/2018/01/Info-note-on-legal-advice-received-on-options-for-a-Referendum-300118.pdf,
para 10.
10
For discussion of unenumerated foetal rights in the Constitution see de Londras, F. and Enright M.,
Repealing the 8th (Policy Press, 2018) at pp. 27-28 and 52-53. At the time of writing IRM v. Minister for
Justice, Equality and Law Reform [2016] IEHC 478 is under appeal to the Supreme Court. This judgment
may provide some clarity on the existence of foetal rights outside of the 8th Amendment by the time the
referendum is called. If a case is brought to challenge new abortion legislation after repeal, the first

abortion legislation is very slight: the legislation would enjoy the ‘presumption of
constitutionality’.11 However, the cabinet may think that a vote for ‘repeal and replace’ in a
referendum would clearly indicate to a future Supreme Court that the electorate wanted to make
space for more liberal abortion law within the constitutional order. Crucially, by the time of the
referendum, draft abortion legislation will have been published, and this will help a future court
to interpret the electorate’s intention in voting for (or against) ‘repeal and replace’. With the 8th
removed from the Constitution, and replaced with a provision confirming the Oireachtas’
entitlement to make abortion law, we should be reasonably secure in arguing that no future
court can return us to ‘square one’; to a position in which, despite a successful referendum, a
future Supreme Court finds that only last-resort life-saving abortion is constitutional. So, from
our perspective, a minimalist, simple ‘repeal and replace’ along the lines suggested by the
Taoiseach on 29 January has much the same effect as ‘simple repeal’. We do not see that it
offers significantly more constitutional certainty than simple repeal,12 but it should not cause any
substantive difficulties in terms of constitutional interpretation.
Provided the wording is simple, and is along the lines suggested by the Taoiseach on 29
January, people who want to see human-rights-compliant and accessible abortion law in Ireland
have nothing to fear from ‘repeal and replace’. It is, of course, disappointing that any exceptional
reference to abortion should remain within the constitutional text. However, ‘repeal and replace’
removes the provision which has stymied the development of women’s reproductive rights in
Irish constitutional law, and does not, in our view, add anything to the constitution that might
restrict those rights in unforeseen ways. After ‘repeal and replace’ new constitutional space
opens up for the articulation of people’s rights in pregnancy in the ways we suggested in
Chapter 3.
The Oireachtas should not seek pre-emptively to close off that productive constitutional space
by supplementing the ‘repeal and replace’ provision with any additional text. For example, it
should not suggest adding new text to the Constitution stating in abstract terms that the
Oireachtas has the power to ‘balance’ the rights or interests of the pregnant person and the
unborn. Such a proposal would assume that an essential opposition of pregnant people’s rights
and foetal rights should remain at the heart of our constitutional order. Even if this unnecessary
and false antagonism were to re-emerge in some form in judicial discourse, it does not belong in
the constitutional text.13 We should be willing to see how the constitutional space of pregnancy
develops in the absence of the 8th Amendment; to develop working interpretations over time in
our everyday political and policy arguments as well as in the courts. As we suggested in
Repealing the 8th, we could leave behind the current adversarial framework which treats the
foetus as an independent rights-bearing subject at all points in pregnancy, pits it against the
pregnant person, and severely restricts her rights in the process. Instead, the preservation of
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foetal life could be treated as an important constitutional value, which the state can protect and
develop, but only without disproportionately interfering with pregnant people’s rights.14
Legislative Reform
Decriminalisation
The JOC supported the Citizens’ Assembly recommendation that abortion be decriminalised.15
We discuss this recommendation in Chapter 4.16 As we wrote there, it is important that no
special criminal law on abortion is applied either to pregnant people or to medical
professionals.17
Open Access up to 12 weeks
The JOC supported the Citizens’ Assembly recommendation that abortion be available on
request up to 12 weeks. We discuss this recommendation in Chapter 4.18
Health
The JOC recommended that abortion should be available on grounds of risk to the health of the
woman after 12 weeks.19 We discussed a health ground in Chapter 4.20 This ground would not
distinguish between risks to mental and physical health or between risks to health and risks to
life. The JOC recommended that legislation should not attempt to grade risks to health as more
or less severe, but that risk should be assessed in a clinical context.21 It deferred to the
Oireachtas on the question of gestational time limits, while noting that many European
jurisdictions place no statutory time limit on health grounds. We made a similar recommendation
in our ‘model’ legislation,22 noting that time limits will inevitably emerge as an aspect of medical
practice. There will simply be a stage after which abortion will rarely if ever be performed, as
there is in other countries where there is no upper time limit.23 As we note below, the health
ground will also be important to many pregnant people who have been raped, or who have
received a diagnosis of foetal impairment. It is important that, as the JOC said, the Minister for
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Health must develop appropriate guidelines on the operation of the health ground in
consultation with the medical and midwifery professions in order to ensure meaningful access.24
Rape
By enabling women to access abortion up to 12 weeks without the requirement to give reasons,
the JOC’s recommendations ensure abortion access for people who have been raped, without
having to go through any special process of verifying the assault. We discussed the difficulties
of legislating for an independent rape ground in Chapter 4.25 Some people who have been
raped may take longer than 12 weeks to seek access to an abortion. In such cases, it must be
possible to interpret the health ground to ensure later access for those who need it.
Fatal Foetal Anomaly
The JOC supported the Citizens’ Assembly recommendation that abortion be available on
request, without gestational limit in cases of fatal foetal anomaly. We discuss termination for
fatal foetal anomaly in Chapter 4.26 The JOC did not list specific conditions which will be treated
as ‘fatal’ since it acknowledged that, frequently, fatal foetal abnormality denotes a combination
of complex conditions of varying severity. However, for the JOC, ‘fatal’ here means that the
foetus is likely to die before, during or shortly after birth. We assume that this ground would not
encompass circumstances where the foetus is likely to live for months or years once born. Thus,
some pregnant people will be excluded from this ground even if their foetus’ diagnosis means
that it can expect to receive only ‘end of life’ care from birth, with no prospect of improvement.27
Non-Fatal Foetal Anomaly
Unlike the Citizens’ Assembly, the JOC did not recommend that abortion should be available on
grounds of non-fatal foetal anomaly.28 If legislation is enacted along these lines, will pregnant
people who receive a diagnosis of a non-fatal anomaly be able to access an abortion in Ireland
if they need one? A small number of women in that position travel to the UK for terminations
each year. In practical terms, such diagnoses (if the pregnant person has decided to seek
relevant tests at all29) will be received after 12 weeks, when the proposed ‘protected period’
24
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when abortion can be accessed without a requirement to give reasons will have passed. After
12 weeks, could people in this position access a legal abortion in Ireland under the health
ground? The JOC’s report does not consider this possibility in any depth.
A health ground could provide a route to legal termination of a pregnancy after receiving a
particular diagnosis, while avoiding some of the troubling effects of enshrining a ‘disability
exception’ in law.30 Of course, the application of a health ground in this context has some flaws
which are associated with grounds-based legislation as such.31 Under the JOC proposals, a
pregnant person would be required to reduce her complex personal reasons for terminating to
issues of damage to her own health. It is hard to avoid the conclusion that by opposing the
foetus’ future ‘disabled life’ to the pregnant person’s presumptively healthy life, the law may
reinforce a stigmatising binary in law,32 and may consolidate unhelpful political understandings
of disability in terms of tragedy, suffering and catastrophe. A legislative model permitting
abortion ‘on request’ until later in pregnancy, such as that in force in Victoria, Australia would
avoid this problem, while supporting pregnant people’s reproductive rights.33 It would better
reflect the reality that families sometimes face unforeseen parenting decisions, unique to them,
and should be supported to reach these decisions, privately, at their own pace.34
It is important to think through pregnant people’s care pathways after a diagnosis of foetal
impairment. The guidance provided to doctors on interpretation of the health ground would be
crucial here. The threshold for access may be quite high, if pregnant people are required to
demonstrate a more ‘severe’ risk to their health, the later in pregnancy they request a
termination. We do not suggest that every diagnosis of foetal impairment automatically triggers
a risk to the pregnant person’s health. If the law were interpreted along these lines, then there
is a danger that it will effectively reproduce the damaging effects of a ‘disability ground’ under
another name. So, as in any case in which the health ground is invoked, the medical
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professional assessing the pregnant person’s circumstances should take account of her entire
health context.35 This includes, not only immediate or developing risks to her health in
pregnancy, but foreseeable future risks to her health arising from the demands of parenting. In
making that assessment the medical professional should bear in mind that her role is to facilitate
abortion decision-making and not to police it. As we suggest in our draft legislation, the pregnant
person’s own assessment of her health needs should be central to the decision-making
process.36
As we argued in the main text, the state has a responsibility to ensure pregnant people’s access
to high quality healthcare information, so that the decision to terminate a pregnancy is an
informed one.37 An understanding of reproductive justice rooted in crip theory38 reminds us that
decisions to terminate pregnancies are taken against the background of a broader ableist
culture.39 From this perspective the state should be concerned both with ‘building a world with
disability in it’,40 which embraces a range of bodies and range of ways of inhabiting them, as
much as with securing pregnant people’s opportunities to make their own reproductive
decisions. That means, first, that we must ensure that on receipt of a diagnosis, the pregnant
person also has access to non-directive counselling, which provides comprehensive, evidencebased information. This counselling should not simply provide her with a de-contextualised,
medicalised list of symptoms. It should be designed to enable her to interpret the diagnosis and
place it in its full social context, bearing in mind that what societies have considered to be
intolerable differences and impairments have varied from time to time and from place to place. 41
Counselling should directly challenge relevant prevailing stigma around disability.42 Doctors and
midwives may also need to receive additional training in order to support such counselling.
Although we did not put this recommendation on a statutory footing in our draft legislation, there
may be a good argument for doing so in future.43 This is not least because the decision to
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terminate may be a difficult and emotional one, and the pregnant person may need support and
assistance. The state also bears a responsibility to provide all social, health and economic
supports necessary to encourage pregnant people to continue wanted pregnancies after a
diagnosis of foetal impairment. These obligations to do reproductive justice include properly
resourcing the care of children and adults with significant long-term health needs, whether those
needs are diagnosable prenatally or after birth.44 However, even if the state takes these
responsibilities seriously, it is not absolved of its duty to facilitate abortion access for people who
need it.
Socio-economic grounds
The JOC rejected the Assembly’s recommendation that abortion should be available on socioeconomic grounds between 12 and 22 weeks gestation. We discuss the good reasons for the
Assembly’s original recommendation in Chapter 4.45 As Senator Lynn Ruane has noted,46 socioeconomic status is not static. A person who feels able to continue a pregnancy at first may
require a termination later in pregnancy; for example if she is bereaved, if family relationships
collapse, if she becomes homeless, or if an existing child of the family becomes seriously ill and
requires long-term care. Women in this position may not be able to wait for their circumstances
to change, and may be required to continue to travel under the JOC’s recommendations. The
JOC rejected Senator Ruane’s proposal that “termination of pregnancy should be lawful on
socio-economic grounds determined by the woman in consultation with a doctor in accordance
with best practice”.47 A pregnant person’s socioeconomic circumstances should not be ignored if
she seeks an abortion under the health ground. Rather, as we argued in Chapter 4, the
pregnant person’s health must be assessed holistically in context, and her own assessment of
current and future risks to her health must be taken seriously.48
Beyond Grounds for Abortion
The JOC recommendations focus on grounds rather than on the mechanics of ensuring that
pregnant people can access abortions to which they are entitled under legislation. The JOC
adopted the ancillary recommendations of the Citizens Assembly in full. We discuss crucial
considerations for ensuring access in Chapter 4. As we have repeatedly stressed, deferring to
medical practice does not solve the problem of ensuring access to abortion. The grounds
supported by the JOC are, necessarily, flexible standards and not rigid rules. Malleable
language, such as “risk to health” can be interpreted restrictively and often opportunistically to
diminish women’s access to healthcare. It is important to pay attention to the guidelines which
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will accompany our new abortion legislation once they are published, and to the content of any
training programmes designed for medical professionals working under the new abortion
legislation.
Conclusion
Under the JOC’s recommendations, abortion would be available on request up to 12 weeks, and
thereafter on grounds of fatal foetal abnormality, risk to health or risk to life. We can expect the
Oireachtas to publish draft legislation along these lines before a referendum takes place in
summer of 2018.

